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| INTRODUCTION
In the UK, the Mental Health Tribunal is a long-established safeguard for patients detained under the Mental Health Act [MHA] 1983 [MHA] [amended, 2007 (Johnstone, Miles, & Royston, 2015) . This gives detained patients an effective appeal mechanism to ensure legal protection of their liberty. Part II of this act contains sections that allow for civil detention in the case of mental disorder. The right to apply to the tribunal against such detention is underpinned by the right to liberty under Article 5 of the European Convention of Human Rights (ECHR) (1950) . Article 5 (4) states:
Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by Court and his release ordered if the detention is not lawful.
A part II patient may apply to the tribunal, or their case may be referred to the tribunal. An application can be made to the tribunal by a patient or his nearest relative under Section 66 of the MHA. Section 67 of the MHA enables the Secretary of State to refer a patient to the tribunal. Section 68 of the Mental Health Act identifies the occasions when hospital managers need to refer a patient to the tribunal. Section 2 of the MHA allows detention for up to 28 days for assessment or assessment followed by treatment for mental disorder.
For Section 2, the patient or his relative may make an application to the tribunal during the 14-day period beginning with the date of admission for assessment. A study has shown the prevalence of mental incapacity in those detained under the MHA is high (86%) (Owen et al., 2009) . Perhaps unsurprisingly, an earlier study revealed that patients who do not appeal under Section 2 have greater difficulty in understanding their rights under the act (Bradley, Marshall, & Gath, 1995) .
This study showed that patients who were more likely to appeal were educated to "A" level. In the UK, "A" Level refers to subject-based qualifications that are generally school-leaving qualifications and are set and managed by a range of the educational bodies in the United Kingdom as well as British Crown dependencies. Obtaining an "A" is a usual requirement for entrance to university. which could be taken as a proxy marker of their cognitive ability. A more recent study that explored the association between capacity to request a tribunal and frequency of completed tribunal hearings found that patients with capacity received more completed hearings per year than those without, both overall, and by patient application (Galappathie, Harsh, Thomas, Begum, & Kelly, 2013) . This case study presents a woman with Down's syndrome who was detained under the MHA and who lacked capacity to challenge their detention.
| CASE STUDY
MH is a woman with Down's syndrome and severe learning disabilities. She lived with her mother who was her nearest relative, and who was deeply distrustful of health and social services, and often rejected help they were offered. Subsequently, MH had limited access to therapy and community activities which might have helped her to develop her skills and lead a fuller life. Her mother was struggling to cope with MH at home. Services expressed concerns about the physical and mental health of both parties, and also expressed concerns that if the mother became unable to look after her daughter, she might harm her rather than turn to the authorities for help. Matters reached a crisis point when the mother became ill, and MH became increasingly disturbed in her behaviour. As the mother refused entry to the home so that MH's mental health could be assessed, a warrant was obtained which authorised MH's removal from the residence. Subsequently, MH was detained under Section 2 of the Mental Health Act 2007.
Her mother, as the nearest relative, sought to discharge her, but the responsible clinician blocked this under Section 25 of the 1983 Act. As a consequence, the mother was prevented from making any further order for a period of 6 months.
There were plans for MH to be received into a Guardianship order. The court noted that an automatic review might be one means of providing the requisite safeguard, though not necessarily the only means.
The court also observed that the necessary special safeguards may well include empowering, or even requiring some other person or authority to act on the patient's behalf in that regard. The court held that MH be reimbursed the costs incurred for legal expenses for the proceedings
| DISCUSSION
The judgement by the ECHR is significant and puts the rights of patients who lack capacity to challenge their detention on parity with others who have capacity in this context. It has reiterated the obligation of the state to place patients without capacity to consent in the same place as those patients with capacity, thus protecting their rights under Article 5 (4). This ruling makes clear that patients without capacity are not only entitled to the rights guaranteed by Article 5(4), but also that special procedural safeguards are needed to ensure they exercise this right "as it is for the other detainees." This is a historic and important decision and provides patients lacking capacity to have their detention challenged with mechanisms and remedies to do the same.
Critically in the context of the UK, for patients who lack capacity to challenge their detention is how this ruling will be translated into practice. How will it be ensured in the differing arenas of professional practice that patients without capacity and who are entitled to benefit from such a procedural guarantee afforded by Article 5 (4) help patients understand the legal provisions to which they are subject under the MHA (MHA, 1983) , and the rights and safeguards to which they are entitled. The IMHA may assist patients to exercise their rights by helping them to make applications to the tribunal. However, for the population of patients with moderate and severe learning disabilities who cannot appreciate that they are being detained, they might "slip through the net," and miss a crucial opportunity to access the tribunal. 
| CONCLUSION
For patients who lack capacity, detention should not become a default position as a consequence of their inability to challenge detention. There is inherent unfairness in the way this statute stands, and it is inadvertently discriminatory against the most vulnerable; paradoxically those it intends to help. The judgement in the MH case has highlighted a lacuna in the system and a violation of Article 5 (4) of ECHR for this group of patients. One way forward to address this violation is to instigate a routine appeals procedure for this cohort of patients as advised in the Code of Practice. Any departure from the guidance in the Code of Practice is not justified, other than in exceptional circumstances where it might be deemed it would not be in the best interest of the patient to have a tribunal. Doubtless, routine procedures will have cost and resource implications due to setting up of tribunal panels and use of expensive consultant time in preparing and attending hearings. However, this should not be a deterrent to deny these patients their human rights. Hospital managers need to ensure that all patients detained under Section 2 have a regular assessment of their capacity to request a tribunal. There needs to be a structured system in place for the "responsible clinician" to alert hospital managers when a patient lacks capacity to request a tribunal, and a referral should be made by the Secretary of State for a tribunal in these instances. Social and healthcare professionals working with this vulnerable group of patients need to champion and advocate for their rights and ensure they get a timely hearing and they need to be mindful of how to traverse this gap in UK mental health legislation.
